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(Souri of 

FOR THE SECOND CIRCUIT 
Docket No. 74-1160 


Daiuylea C(X)pebative, Inc,, 

Plaintiff-Appellant, 

— y . — 

Eakl L, Butz, Secretary of the Department of 
Agriculture of the United States, 

Defendant-Appellee, 

— y . — 

Pennmabva Dairymen’s Cooperative 
Federation, Incs., 

Intervenor-A ppellee. 

BRIEF FOR DEFENDANT-APPELLEE 
Statement 

The plaintiiT-appellant Dairylea Cooperative, Inc. (Dairy- 
lea”) appeals from a judgment entered in the United States 
District Court for the Southern District of New York on 
November 19, 1973 which dismissed Dairylea’s complaint. 

Dairylea brought this action for review of the validity 
of certain aspects of Middle Atlantic Milk Order 4 (7 C.F.R. 
1004.1 et seq.) (“Order 4”) promulgated by defendant- 
appellee Earl L. Bute, Secretary of the Department of 
Agriculture (“the Secretary”) pursuant to the Agricultural 
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Marketiug Agrecmeut Act of 1937 (‘‘the Act”), 7 U.8.C. 
601 et seq* 

This Act is a unique regulatory scheme which is directed, 
inter alia, at the price which must be paid to the producer 
of milk by the middle-man or milk “handlers”. The pur- 
pose is the creation of an orderly market for the dairy 
industry. 

The Act does not reach the retail sale of milk; it is con- 
cerned solely with the initial steps of milk marketing, the 
sale of raw, duid milk to handlers by dairy farmers or 
“producers”. Under the Act, the producer has no control 
over what the handler does with the milk ; over whether the 
handler sells the milk u) a manufacturer of dairy products, 
which traditionally yields a low price, or to a distributor 
of duid milk for a higher price. The ultimate use and con- 
sequent price paid for hie particular milk need not concern 
the producer since the Act requires that the handler pay a 
uniform price to all its producers of milk in a particular 
geographic region or “market”. 

The calculation of this uniform price and the individual 
adjustmeuts which may lie made to it are governed generally 
by the Act and specidcally by an order promulgated pur- 
suant to the Act. The Orders apply to specidc geographic 
markets and may utilize any of several did'erent approaches 
to piicing which are authorized by the Act. The promulga- 
tion procedure for an Order includes a referendum among 
the producers affected by it (7 U.S.C. 608c (9), (19)). 
The price structure determined by each Order is adminis- 
tered by a Market administrator appointed by the Secretary 
of Agricultura 

The New York-New Jersey area is governed by Order 2 
(7 C.F.B. 1002.1 et 8eq.)\ the Middle Atlantic Area is 


* The relevant portions of this Act are reproduced in the 
Appendix to Appellant’s brief. 
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governed by Order 4 (7 C.F.R. 1004.1 et seq.). Plaintiff 
Dairylea is a cooperative association which, among other 
functions, is a handler. Its members are producers on 
behalf of whom it markets milk under both Order 2 and 
Order 4 (JA 301).* lutervenor-Appellee Pennmarva Dairy- 
men's Cooperative Fe<leration, Inc. (“Pennmarva”) is also 
a cooperative,** whose producers market largely under 
Order 4 (JA 24). 

In 1970, three marketing areas covered by three different 
Oi*der8 were merged and Order 4 was promulgated. In 
1972, Dairylea began to increase the amounts of milk it 
marketed in Order 4. That milk and the price that was 
paid for it pursuant to Order 4, specifically section 1004.92, 
is the subject of this action. 

Dairylea contends that section 1004.92 is invalid be- 
cause : 

1) it violates specific provisions of the act; 

2) it is not supported by the decision of the Secretary; 
and 

3) the decision of the Secretary is not supported by the 
promulgation record. 

The Secretary maintains that the challenged section is 
fully authorized by the Act and supported by substantial 
evidence in the record. He further argues that the District 
Court lacked jurisdiction over the subject matter of this 
action because of ap|)ellant’B failure to exhaust its adminis- 
trative remedies. 


* JA refers to the Joint Appendix. 

** Actually, Pennmarva is itself composed of three other co- 
operatives whose members are, in turn, individual producers of 
milk (JA 24). 
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Issues Presented 

1. Did the District Court err iu ucceptiug jurisdictiuu 
over the subject matter of the uctiou despite Duiryleu’s 
failure to exhaust its admiuistrative remedy? 

2. Does Order 4’s base-excess plan violate the provi- 
sious of the Act? 

3. Was the promulgation of the baseexcess plan a 
reasoned decision, supported by substantial evidence in the 
record of the promulgation procedure? 

The Stu^ute and the Order 

The Agricultural Marketing Agreement Act of 1937, as 
amended (7 U.S.C. §601 et seq.), succeedeil the Agricul- 
tural Adjustment Act of 1933, us auieiuleil iu 1935. The 
prior act had been enacted in the wake of the ’uinous and 
chaotic competitive conditions that hod become rampant in 
the milk industry during the depression years. Those con- 
ditions an the factors which render economic regulation 
of the milk industry imperative have been vividly described 
iu Nehbia v. yew York, 291 U.8. 502, 516-518 (1934), and 
United Htatcn v. Rock Roynl Co op., 307 U.S. 533, 549-550 
(1939). 

The constitutionality of the Act was initially considered 
and upheld by the Supreme Court in United tStatca v. Rock 
Royal Co op., aupra, and in U. P. Hood d Sona v. United 
Stutea, 307 U.S. 588 (1939). 

The Act empowers the Secretary of Agriculture to 
promulgate marketing agreements and orders regulating 
the handling of specified agricultural products, including 
milk, in various marketing areas. 7 U.S.C. 808c 1-4. Milk 
orders are issued only after notice is given to affected in- 
dustry members of public rulemaking proceedings which 
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are thereafter held. (7 U.S.C. 608c (3)). The hearing is 
presided over by an administrative law judge; ewom testi- 
mony and documentary evidence ie received; and interested 
parties are given an opportunity to file briefs. The Secre- 
tary, upon consideration of the record of the bearing and 
the briefs filed, issues a recommended decision. Interested 
parties are permitted and encouraged to file exceptions to 
tbe recommended decision ; and after considering the excep- 
tions, the Secretary files his final decision in which he 
advises the industry of the exact terms and provisions of 
the order he is prepared to issue to regulate milk handling 
in tbe area to be regulated.* A referendum is then con- 
ducted to determine whether affected producers approve of 
the proposed order. If either two-thirds or more of the 
producere to be affected approve the order, or if approval of 
the order is received from producers producing two-thirds 
or more of the volume of the milk in tbe market, the Secre- 
tary issues the orner (7 U.S.t’. 608c (8) (9), (19)). Milk 
handlers are thereafter subject to its terms. 

The provisions that an order pertaining to milk may 
contain are set forth in the Act (7 U.S.C. §§ 608c (5) and 
( 7 )). 

In structuring a milk order, the Secretary has to cope 
with the economics of the milk industry, succinctly de- 
scribed in Zuher v. Allen, 396 U.S. 168 at 172-3 (1969) : 

The two distinctive and essential phenomena of 
the milk industry are a basic two-price structure 
that permits a higher return for the same product, 
depending on its ultimate use, and the cyclical 
characteristic of production. 

Milk has essentially two end uses; as a fluid 
staple of daily consumer diet, and as an ingredient 

* The record of the promulgation of Order 4 ia Joint Exhibit 
1 of the record on appeal. See also JA 309. 
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in luanufuctured dair^ pruducts bucli us butter and 
cheese. Milk used iu the consumer market has 
traditionally commanded a higher price, even though 
it is of no higher (quality than milk used for manu- 
facture. \V'liile cost differences account for part 
of the discrepancy in price, they do not explain the 
entire gap. At the same time [thej milk industry 
is characterized by periods of seasonal overproduc- 
tion. The winter months are low iu yield and con- 
versely the summer mouths are fertile. In order 
to meet fluid demand which is relatively constant 
sufficiently large herds must be maintained to supply 
winter needs. The historical tendency prior to regu- 
lation was for milk distributors, ‘handlers’, to take 
advantage of this surplus to obtain bargains during 
glut periods. Milk can be obtained from distant 
sources and handlers can afford to absorb transpor- 
tation costs and still pay mure to outlying farmers 
whose traditional outlet is the manufacture outlet. 
To maintain income, farmers increase production 
and the dise<|uilibrium snowballs.” 

Thus, different prices for different utilization and 
seasonal overproduction are two of the principal problems 
to be solved by a milk order. These problems are com- 
pounded by varying local practices and conditions. For 
this reason, milk orders are not identical, but are designer! 
to meet the neeils of the market to be regulated. 

A. Utilization Differential 

In attacking the problem of differing prices to pro- 
ducers for different utilization, the Act requires that all 
producers be paid a uniform price for their milk by the 
handler (7 U.S.C. »>(»<c. 511 (. The Act enables the Sc - 
retary to accomplish uniform prices through either indivi- 
dual handler pooling (7 U.S.C. § (}08c(5' (1^ » (i) ) or mar- 
ket wide pooling (7 U.S.C. § 608c(6) (B) (u) ). 


( 
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Both pricing systems are dependent upon all milk in 
the pool being clussitied on the basis of its actual utiliza- 
tion with different prices charged handlers on milk going 
to each class of utilization. In Order 4 there are two 
classes; Class I, fluid milk, requiring the higher price, and 
Class II, primarily dairy products, the lower price. The 
pool will be larger or smaller depending on how much of 
the producers’ milk a handler is able to sell as Class I. 
The class prices received by the handlers for the producers’ 
milk are announced each month and are dependent npon 
a formula set forth in the order which the Market Admini- 
strator applies. An order can utilize a number of different 
methods to arrive at the prtces payable to producers. 
Order 4, in common with almost all present-day milk 
marketing orders,* luovides for a marketwide pool. Under 
this system the difference between the price paid to the 
producer as an estimate of the producer’s share of the 
pool and the actual prices payable to producers when 
the uniform pool price is determined is adjusted through 
the use of a producer-settlement fund admini8tere<l for 
Order 4 by its Market Administrator, who has the status 
of a fe<leral agency (7 U.S.C. 610). 

Those handlers whose obligations or payments to pro- 
ducers are less than the value of their actual milk utiliza- 
tion pay the difference into the fund. Handlers who have 
paid producei*s an amotint in excess of the value of the 
milk’s utilization are repaid out of the fund. 


* There are at present 62 federal milk orders, of which 67 
employ marketwide pooling and B employ individual handler 
pooling. 
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B. Seasonal Fluctuations 

This piiciug techiiitiiu* operates under Order 4 iii 
eoujunetion with Base-Excess provisions designed to en- 
courage producers to offset usual sciisonal ffuctuations in 
milk production bv adjusting their production to the 
market’s needs. Ba.se-Excess plans are expressly author- 
ised by 7 U.S.C. § 608c(5) (B) (d). This is but one of the 
approaches available to the Secretary to deal with the 
problem of e<iuating seasonal variations in production with 
the constant needs of the regulated market. He may in- 
clude a Louisville plan us was done in Order 2 under 7 
U.S.C, § 608<*(5) (B) (e). He may attach seasonal controls 
to a Class I base plan under 7 U.S.C. § 608c(5) (B) (f ) 
as was done, for e.vample, in (the I’uget Sound marketing 
urea) (7 C.F.B. 1124, et «cq.). 

He may, of course, make no ]>rovi8iou at all in an order 
for such seasonal considerations; si»e, for example. Order 
132 (7 C.F.B. 1132.1 it <«</.) which leguhues milk han- 
dling in the Texas Panhandle marketing area. 

Authority for Base- Excess plans has been contained in 
the Act since its inception. In 19(55, the Act was amendwl 
to provide tiiat milk orders may also have Class I base 
plans. In 1970, Cla-ss I base plan authority was continueil 
and extended and authority for Louisville plans was first 
spec-iflcally expressed.* 

* The 1970 amendment has been summarized in an annotation 
to the United States Code annotated, on ’ .’ge 82 of the Cumulative 
Pocket Part for use in 1972, as follows: 

“Subsec. (5)(B). Pub. L. 91-624 retained and sep- 
arately stated the existing authority for base-surplus or 
base-excess provisions in milk marketing orders in cl. (d), 
clarified and reallirmed, in cl. (e), the .'iuthority for plans 
under which leveling of spring and fall production is en- 
couraged by withholding from sums paid for milk in the 
spring and subsequently paying the same sums to pro- 
ducers in the fall and, in cl. (f), extended the authority 
for Class I Base Plans. . . 
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Base-Excess, Louisville, and Class I base plans are 

distinct approaches which are separately authorised by the 

plan'L Furthermore, the details of each 

fhrnrL *“ «<^‘^ordance with 

the problems confronting the market to be regulated. 

mili!"nrr^^'"^ to obtain the optimum prices for the 

seek to nlr" T’ as appellant 

place as much milk as possible with the hiebest 

SnT'"*. “"‘r'"* 

Or 1 ^ similar sources. Order No 

- regulating New York and New Jersey and Order 4 

and" ^*‘*‘*'® Atlantic regulate adjacent markets 

n both. -V^Tiether one order or the other controls is 
depeni eiit upon the terms of the orders, both of which con- 
sider the percentage of milk disposed of by a handler in 
a regulated market as a criterion. 

is difference between Order 2 and Order 4 

^ ® Louis%ille Plan to 

effectuate seasonal adjustments in production in accord- 

p"a'n fd tlm * "*"**®" “ »«««-E*cess 

plan loi the same purposes. 

milt H^^if “ Pl«“. the record of each producer’s 

milk deliveries to the regulated market during the months 
htxi milk production is normally the lowest is the basis 
for calculating the average daily pounds the market re 
ceived from him during that period. That figure is the 
producer’s daily base. All milk received on a ^ven <Lv 
f^m a producer by a pool handler in excess of his dMv 
base IS excess milk. In calculating the prices actnallv 
payable to a producer or his cooperative on^^ milk recelv^ 
b.v pool handlers during periods when base and excess 

ndlTLnm hy all 

calculated. This amount is multiplied by the Excess 
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Price (which in Order 4 equals the Class II price | and 
this total is deducted from the total value of all milk 
utilized by the market. The remainder e<iuals the total 
value of all base milk which, when divided by the total 
vcdume of base milk, >{ives the base milk price which is. 
therefore, a blendetl or average price. 

Under a Louisville I’lan, a given amount is deducttMl 
from prices otherwise pa.vable to producers whose milk is 
ilelivered to the market during the Hush spring and sum- 
mer months of over-production to maintain a fund which 
is U8e<l to add to the prices paid producers during the 
fall and winter months of undersupply. 

Under the Louisville Plan of t)rder 2, all producers 
delivering to the market during the fall and winter months 
receive the adderl increments irrespective of whether they 
previously deliveitnl t(t the market. Under any Ilase-Excess 
plan, including Order 4*s, those who fulfilled the market’s 
iietHls during the period when milk is in short supply are 
comj)ensated by receiving the benefit of higher base milk 
prices dnrir^g periods of glut. The differing l>enefirs and 
detriments affordetl by Louisville Plans and Hase-Excess 
plans, particularly when one market has the one and is 
adjacent to a market with the other, cun lead to much dis- 
ruptive shifting of milk By producers and their repre- 
sentatives in an attempt to derive the maximum benefits 
of both. 

Such was the case with Order 2 and the three orders 
that were merged into Order 4 in 1970. Each of the 
thrt*e antecedent orders, covering Philadelphia, Washing- 
ton and Ilaltimore, employed Base-Excess plans. Two 
utilized a four-month period during which base and excess 
prices were applicable. The other utilized a three-month 
period. Otherwise, the provisions of all three were quite 
similar. 
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When hearings were eonducte<l by the Secretary of 
Agriculture’s representatives on the Issuance of the new 
order to regulate the merged area regulated by the three 
pre<letessors, a prime consideration was the determination 
of the most appropriate provisions to include in the new 
Order 4 to effeotuate leveling of seasonal production. A 
matter of particular concern stressed by the cooperatives 
eer\ing the market to be regulated by the new order was 
how could the problems that had afflicted the existing 
orders resulting from disruptive shiftings of milk from 
the Order 2 market to gain the advantages of both plans 
while avoiding the obligations of either, be avoided? In 
his final decision published in the Federal Register on 
May 22, 1070, the Secretary reviewed this problem and the 
reasons underlying his decision to utilize a 12-month Rase- 
Kxcess plan to meet it (.05 F.R. 7024, 7930 - 79 . 38 ): 

“(d) Seasonal incentive payment plan, The merged 
order should provide for the payment to producers 
under a “base and excess" plan as a means of en- 
couraging a continuing uniform level of production 
throughout the year. 

Each of the respective orders presently provides a 
base-excess payment plan whereby bases are com- 
puted on deliveries in the months of July through 
December and are applicable for the months of March 
through June, except Washington, D.C., under which 
bases are applicable only for the three months of 
April through June. Each of the orders provides 
very lil)eral base transfer rules and, in addition, dairy 
farmers delivering milk to any plant which first 
enters the market after the beginning of any base- 
forming period may acquire bases computed us though 
such plant had been a pool plant throughout the base- 
forming period. 

Because of the ease with which transfers can be 
accomi)lished under the current orders and because 
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dairy farmers can earn full liases, even though the 
idant to which their milk is delivered is pooled as 
little as a single month, theiv has been considerable 
abuse of the base-excess plan, particularly under the 
Delaware Valley order. 

• • • • • 

These numerous abuses of the base plan, which 
in many situations were also abuses of the Louisville 
plan under either Order 1 or 2, have irsulted in con- 
siderable discontent on the part of many producei-s 
in the Delaware Valley market. 

.1 iifoposul for a Louisiiliv pui/invnt plan icon 
made on behalf of the Dairymen ' h Leayue Coopera- 
tive Association, hw. {now Dairyleu Cooperatire, 
liu.\ and Nortlieust Dairy Cwiperative Federation, 
Inc. Both of these organizations are major coopera- 
tives under Order 2 and Daii^’leu also has substan- 
tial membership among Order 4 producers. 

* * • • * 

Doth the base-ej-cess plan and the Lonisville sea- 
sonal incnitire priciny plan obviously can be effec- 
tive in production in any particular market. Al- 
thoiiyh both plans hare wide acceptance, the plan 
provided in any itartieular market should be one 
which has the approval of a substantial majority of 
producers in such market. The cooperatives repre- 
sentiuy such a majority of the producers in the mar- 
kets heer beiny meryed support a base-ejccess plan. 

• * * * • 

The base and excess plan herein adopte<l would 
establish a base for each producer by dividing his 
total deliveries to pool plants in the preccHling months 
of August through December by 153 (154 in the case 
of a producer on every-other-day delivery and who 
delivered on August 1) lees the number of days, if 
any, for which such producer’s production was not 
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received by pool handlers, but un(' r no circumstances 
by less than 120. Producers would establish new 
bases each year. Such bases would be computed by 
the market administrator to be effective for the 12- 
month period of March 1 through February of the 
following yeai’. 

• • • • • 

Under the transfer rules hereinafter discussed, 
there will be but limited opportunity for new pro- 
ducers to accjuire liases by transfer. Appropriately, 
therefore, some proriniou should hr made whereby 
ttew producers ran uri/uirr bases reflecting their per- 
formance in the market. Otherwise, new producers 
might be deterred from entering the market. 

Pennmarva initially proposed that a new pro- 
ducer might acquire a base equal to 50 percent of 
his deliveries eacli^iupnth until such time as he had 
delivered four months during the next following base- 
forming period. In its posthearing bridfp' however, 
proponent suggested that the 50 percent apply only 
to the months of March through June, that 60 per- 
cent apply in the months of January, February, July 
and December and that 70 percent apply in the re- 
maining 4 months of August through November. 

It is concluded that the latter percentages will 
proride reasonable treatment for new producers and 
that no further prorision is needed for the purpose 
of proriding interim bases. Bases computed on these 
percentages would not appear to be so high as to en- 
courage new producers to come on the market at a 
time when their milk is not needwl for Class I pur- 
poses. .\t the same time, they would not be so low as 
to discourage any producer who intends to become 
permanently associated with the market. 

To imure equity between establishe<l producers 
and new proilui'ers, provision must be made whereby 
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a producer with au established bast* euu give up 
such base by notilicution to the market adminis- 
trator aud have a new base computed each month on 
the same percentage as is applicable to new pro- 
ducers. Once a producer i-elinquishes his established 
base, he must have his base computed each month 
on a percentage basis until the following March 
when new bases l*ecome applicable.’’ (emphasis sup- 
plied). 

As stated above, the p<»int of these plans is to encourage 
producers to market more milk in the fall when the supply 
is short. The Louisville plan (Order 2) does this by de- 
ducting money from the price paid to pi-oducers in the 
spring aud paying out in the fall. The base-excess plan 
(Order 4) provides for a lower price to be paid in the 
spring fur so much of any producer's milk us exccHds the 
amount he produced the previous fall. Thus, the mure milk 
a producer under Order 4 markets in the full, the short 
season, the more for which he will receive the higher price 
in the spring, the flush season. 

The provisions of the two milk orders, which govern 
contiguous areas, work together to ensure an udecpiale 
supply to both markets. Naturally, it would be desirable 
for O-der 4 producers to market milk under Order 2 in 
the fall during the payout period, as the money is paid 
whether or not the producer participated in the spring when 
the sums were deducted. This artificial market pre.ss>ire 
is offset by the similar ilesirability of marketing in Order 4 
in the full in order to build up a base. 

The sam-' situation occurs during the pay-in periods 
under Order 2, the spring months. Order 2 producers, to 
escape the deductions from their price, can market under 
Order 4. But, of course, to get the higher base price they 
must have built a base by marketing in Order 4 during the 
fall months when Order 2 was paying out. 
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Although it was not necessitated by any provision in 
the Act, tho Order 4 producers and the Secretary determined 
an equitable system to provide for the Order 2 producer 
who wished to market in Order 4 during the spring months 
but had not built up a base by marketing in the fall.* 
The system adpoted was a proposal for a 50%, 60% and 
70% base described in the final decision of the Secretary 
quoted at length immediately above (7 C.F.R. 1004.92e). 
This was done even though the prices in Order 4 tend to be 
slightly higher than in Order 2 over the long run (JA 
311 ) . This section, which provides a base for new producers 
entering the market, is the subject of this lawsuit. 

Statement of Facts 

This case aroSe because of Dairylea’s decision to sell 
larger amounts of milk to one (f its clients marketng milk 
in the area i-egulated by Order 4. By so doing, the milk 
formerly regulated by Order 2 became regulated by Order 
4 (JA 307). Although all of the milk sent to the Order 4 
customer was milk produced by its members, part, com- 
mencing in May of 1972, went directly from the farms to 
the customer's plant, and the rest, commencing in October 
of 1972, went first to a plant operated by Dairylea and was 
then sent on to the customer (JA 307-8). In the latter 
situation, Dairylea’s plant sent substantially all of its milk 
into Order 4 instead of to the Order 2 market and, pursuant 
to the terms of the orders became an Order 4 supply plant 
and no longer a plant pooled under Order 2. In short, milk 
that had been i-egulated by Order 2 became subject to 
Order 4. 


* Appellant confuses this grant of bases to new producers 
with the restrictions on new producers authorize^ by the Act. ^ 

7 U.S.C. 608c(5)(D). The restrictions authorized by that section 
were not used in Order 4. See Point III B infra. 
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As Dairylea had been marketing in Order 2 during the 
Order 4 base building period, the milk came in as milk from 
a new producer until milk was marketed duriug the fall 
months and a base built (JA 807). Instead of having no 
base at ail and receiving only the excess price, the Ordei 
provides for a designated base until an actual base is built. 
7 C.F.B. 1004.92(e). This base ranges from 50% in the 
flush months of March through June to 70% in the short 
months of August through November. Dairylea here chal- 
lenges this temporary provision of an arbitrary base, saying 
the base should be calculated on milk market^ in the fail 
months under any order. By this reasoning, a handler, 
such as Dairylea, having marketed in Order 2 during the 
ilesirable payout period would be treated as having simul 
taneously built up a base for the advantageous price treat- 
ment under Order 4. thereby frustrating the purposes of 


Statement of the Case 

This action was commenced by summons and complaint 
dated November 1. 1972. By order dated December 29, 
1972, Pennmarva was aUowed to intervene. Pursuant t<! 
the stipulation of the parties, a trial was held before the 
Honorable Robert L. Carter on January 23 and 24, 1973 
Judge Carter’s opinion dismissing the complaint was filJd 
November 19, 1973, reported at 366 F. Supp. 1335 (1973). 
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ARGUMENT 
POINT I 

The District Court locked jurisdiction over the 
subject matter of the complaint. 

Dairylea is a handler (JA 344-5). 

The statutory scheme provides for administrative review 
of claims by handlers that the provisions of a market order 
are illegal. It is undisputed that Dairylea did not initiate, 
far less exhaust, this udininistrative remedy. 

Any handler subject to an order may file a written 
petition with the Secretary of Agriculture, stating 
that any such order or any provisions of any such 
order or any obligation imposed in connection there- 
with is not in accordance wtih law and praying for a 
modification thereof or to be exempted therefrom. . . . 
(7 U.8.C. 608c(15)(A)). 

The ruling of the Secretary is then subject to judicial 
review: 

The District Courts of the United States in any 
district in which such handler is an inhabitant, or 
has his principal place of business, are vested with 
jurisdiction in equity to review such ruling, provided 
a bill in e(iuity for that purpose is filed within twenty 
days from the date of the entry of such ruling. 
Service of process in such proceedings may be had 
upon the Secretary by delivering to him a copy of 
the bill of complaint. If the court determines that 
such ruling is not in accordance with law, it shall 
remand such i)roceedings to the Secretary with dirfjc- 
tions either (1) to make such ruling as the court 
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Hhall determine to be in accordance with law, or (2) 
to take such further proceedings as, in its opinion, 
the law iHiuires. (7 r.S.P. ()08c(15) (3) ) 

This procedure assures that initial fact-finding will be 
conducted by the Department of Agriculture in order that 
the determination of the validity of federal milk orders 
will have the benefit of the Secretary of Agriculture’s ex- 
pertise. As stated by the Supreme Court in United States 
V. Ruzicka, 329 U.S. 287, 294 (1946): 

“ . . . whether ... an order is or is not in accordance 
with law’ is not a question that brings its own im- 
mediate answer, or even an answer which it is the 
familiar, everyday business of courts to find. Congress 
has provided a special procedure for ascertaining 
whether ... an order is or is not in accordance with 
law. The questions are not, or mty not be abstract 
questions of law. 

Even when they are formulated in constitutional 
terms, they are questions of law arising out of or 
entwined with factors that call for understanding of 
the milk industry. And so Congress has providetl 
that the remedy in the first instance must be sought 
from the Secretary of Agriculture.” 

This doctrine, enunciated in Ruzicka, has been consist- 
ently followed. United States v. Turner Dairy Co., 162 F.2d 
425 (7th Cir. 1947), cert, den., 332 U.S. 836 (1947) ; Panno 
V. United States. 203 F.2d .504 (9th Cir. 1953) ; United States 
V. Ideal Farms, Inc., Ki” F. Supp. 28 (D.C.N.J. 1958), 
aff'd, 262 F.2d 334 (3d Cir. 1958) ; United States v. Yadkin 
Valley Dairy Cooperative, Inc., 209 F. Supp. 634 (I'.I). 
N.C., 1962), aff’d per curiam, 315 F.2d 867 (4th Cir. 1963). 
United States v. Sunny Ayr Farms Dairy, Inc., 323 F. Supp. 
825 (E.D. Pa., 1971). Inter-state Milk Producers’ Coopera- 
tive, Inc. v. St. Clair, 314 F. Supp. 108 (D.C. Md., 1970); 
and Rasmussen v. Hardin, 461 F.2d 595 (9th Cir., 1972). 
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TliiK procedure for administrative and judicial review 
for handlers is the sole statutory mechanism for judicial 
review of the Act and the orders entered pursuant to it. 
Absent compliance with section 15(A), there is no subject 
matter jurisdiction for review under section 15(B). 

Appellant, however, argues that it is exempt from the 
i-equirements of the exhaustion doctrine because it has 
brought suit solely on behalf of its member-producers. 
Historically, producers were not viewed as having rights 
under the statute. Stark v. Wickard, 321 U.8. 288 (1944). 
United States v. Rock Royal Co-op, 307 U.8. 533 (1939). 
7 U.8.r. 608c(13). Handlers which sought to assert “pro- 
ducer” rights in swtioii 15(A) proceedings w'ere denied ad- 
ministrative review. In re Producers Creami ; y Company of 
Springfield, 23 A.D. 515 ( 10H7 1 ; In re Barron Coop. Cream- 
ery, et ah, 10 A.D. 305 (1951). 

Counsel for the 8ecretary stated in the Court below that 
the 8ecretary had altered his position and was prepared to 
waive any procedural objection he might have to a petition 
for a 16(A) review (JA 35-36). Tlie District Court having 
found that the Secretary’s waiver of objection to adminis- 
trative review w’as without “legislative authority” (JA 
376), it concluded that the exhaustion doctrine was in- 
applicable. In this respect, the District Court erred. The 
Secretary’s altered position was not only permissible as a 
matter of statutory interi)retation Stark v. Wickard, supra, 
but also luandHted by the present law of standing, which 
has been “revolutionized” in the last few years. Worth V. 
Seldin, — F.2d — slip op. 2937, 2942 (2d Cir., decided April 
18, 1974). In Association of Data Processing Service Or- 
ganisations, Inc. V. Camp, 397 C.S. 150, 152-153 (1970), the 
Supreme Court established a two-pronged test for standing; 
the jdaintiff must allege an “injury in fact” and must seek 
to protect an interest “arguably within the zone of interests 
to be prote<’te<l or regulated by the statute * * * in qu s- 
tion.” Where, as here, the produc^ers represented in the 
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Dairylea Cooperitive havt* alleged eeonoiuie harm as a re- 
sult of the ••hallenged market order and ai-e vhe object of 
the Secretary's regulation and of the Act, the Secretary’s 
decision to permit administrative review cannot be charac- 
terized as “unauthorized”; in fact, his adherence to his 
earlier position might well have been successfully challengeif 
in a mandamus proceeding. 

As this Court has recently observed, 

“the doctrine of exhaustion of administrative remedies 
is subject to exceptions, and ‘[ajpplication of the 
doctrine to specitic cases requires an understanding 
of its purposes and of the particular administrative 
scheme involved.’ McKart v. United States, 395 U.8. 
185, 193 (1969). .\mong the purposes for the doc- 
trine that the Supreme Court recited in McKart are 
avoiding piemature interruption of the administrative 
process, allowing the agency to develop the necessarA' 
factual record, giving the agency the first opportunity 
to exercise its discretion or to apply its expertise, and 
promoting efficiency by letting the administrative pro- 
cess carry through to its conclusion. Diapulse Cor- 
poration v. Food and Drug Administration, — F.2d 
— , slip op. 338.5, 3.390 (2d Cir., decided May 4, 1974). 
Each of the foregoing objectives of orderly administrative 
action would have been served by an initial declination of 
jurisdiction by the District Court. The confusion of the 
proceeding below, which was compounded by testimony 
duplicative of the administrative h -aring (JA 148-161, 214- 
215) convincingly demonsM-ates that this was not one of 

* For purpo.ses of this argument only, the Secretary assumes 
the truth of Pairylea’s allegations concerning its representative 
capacity and the interests it sought to protect. The argument is 
addres.sed to the question of whether the District Court should 
have dismissed the action pursuant to Rule 12(b)(1), F.R. Civ, 
P., not whether the District Court should have found these 
allegations to have been established at trial. 
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those rare instances in which de novo District Court review 
of the Secretary’s findings was warranted, e.g., Citizens to 
Preserve Overton Park v. Volpe, 401 U.S. 402, 419-420 
(1971), nor were any factors present jurtifying circumven- 
tion of the exhaustion rule. McKart v. United States, supra. 
In the recent case of In re Lehigh Valley, AMA Docket 
Number M 2-31, an Order 4 cooperative instituted a 16(A) 
proceeding to challenge the operation of Order 2’s Louisville 
Plan. The Secretary made no challenge, as had been made 
previously, to either standing or justiciability. A hearing 
was held and a recommended decision entered by the ad- 
ministrative trial judge. 

The administrative decisions cited by appellant below 
are distinguishable on a number of other grounds. For 
purposes of this action, it sufflces to distinguish them in 
time. 

The statute requires that a handler asserting that a 
section of an order is unlawful must pursue an administra- 
tive i-emedy prior to instituting suit in the District Court. 
7 U.8.C. 608c 15(A), (B). In the identical situation to ^ie 
case at bar a cooperative recently challenged the seasonal 
fluctuation plan in Order 2 in a proceeding pursuant to 
section 15(A) before the Secretary’s designate. In re 
Lehigh Valley, supra. 

In the absence of such a section 16(A) proceeding, this 
Court lacks jurisdiction over the subjec*^ matter of the 
action. United States v. Kuzicka, 329 IT.fe. 287 supra. 

Appellant proposed below that administrative review 
could be avoided by reliance on Stark v. Wiekard, supra, a 
Supreme Court decision which dealt with the narrow cir- 
cumstance, unforeseen by Congress, of a producer and a 
handler at odds with each other. 
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In Stark the producers were complaining of a payment 
made out of the pioilucers’ fund to the eoopeiatives them- 
selves. Any review that could he obtiiine«l by a handler 
cooperative on behalf of the producers would (tbviously be 
inadequate, as the producers and the cooperative were on 
opjmsite sides of the fence. 11-1 U.S. at 301. 

“When, as we have previously concluded in this 
opinif n, definite personal rights at e created by fetleral 
statute, similar in kind to those customarily treated 
in courts of law, the silence of Congress as to judicial 
review is, at any rate in the abaence of an adminis- 
trative remedy, not to be construed as a denial of 
authority to the aggrieved person to appropriate 
relief in the federal courts in the exercise of their 
general jurisdiction.” 321 U.S. at 309 (emphasis 
supplied). 

In Stark there was no administrative remedy because 
producers, not handlers, had brought the action, the pro- 
ducers having been forced into this unusual posture l)ecau8e 
of the unfoi-eseen circumstance of a producer claim ayainst 
a handler. Usually, of course, the handler acts on behalf 
of the producer and obtains the statutorily provided i-eview, 
just as the handler obtained review on behalf of the pro- 
ducers in In re Lehigh Valley, supra, so also the handler 
here seeks review on behalf of its pi-oducer members.* 

This case is not tin* first time that a cooperative has 
tried to use Stark as a means of avoiding the administrative 

* A recent decision in the district court of Maryland proposed, 
per dictum, that producers might themselves assert their own 
right.i. now that such rights are recognized. Inter-state Milk 
Producers Cooperation, Inr. V. St. Clair, 314 F. Supp. 108, 111 
(D. Md. 1970). This issue has yet to be presented to a court 
and certainly is not presented here. Judge Carter’s reliance on 
an analogy to this hypothetical in the Maryland Court’s dictum 
is misplaced (JA 345-6). Indeed, the court in Inter-City dis- 
missed for failure to exhaust the administrative remedy. 
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proceeding. In Pasmussen v. Hardin, 461 F.2d 595 (9th 
Cir. 1972) an action instituted by a producer-handler was 
dismissed for failure to exhaust his administrative remedy. 
A producer-handler is a producer who distributes and sells 
his own milk production and, in short, has a dual status 
similar to that of plaintiff, which is both a bargaining agent 
for producers and engaging in handler functions. 

•S'tffrA- V. Wickard, was relied upon by the plaintiff in 
Rasmussan. The Court, however, distinguished Stark on 
the grounds that whereas the producers had no remedy 
available to them in Stark, Knftmussan as a handler, would 
have a remedy, and accordingly, that remedy was exclusive. 

The acceptance of jurisdiction by the District Court, 
whatever the outcome on the merits, provided a precedent 
which would completely foreclose the administrative agency 
which has primai-y responsibility for milk marketing from 
any participation in the review of the Orders which it 
administers. This was not the intent of Congress when it 
passed the Act nor the intent of the Supreme Court in 
deciding Stark. Since the District Court was without 
subject matter jurisdiction, this Court should affirm the 
dismissal o,’ the complaint without reaching the imrits of 
the controversy. 


POINT II 

The New Producer Provisions of Order 4's Base- 
Excess Plan are Reasonable. 

There is authorization in the Act for three different 
systems to alleviate seasonal fluctuations; base-excess plans, 
the Louisville plan and Class I base plans. 7 U.8.C. 
608 r(.5)(H) ii(dl, (e) and (f) respectively. Both the 
base-excess plans and the Class I base plans have a num- 
ber of variations, e.g. a four month base-excess plan as 
oppo.sed to a twelve month base-excess plan. Order 4, as 
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promulgated by the Secretary of Agriculture and voted 
upon by the producers, contains n twelve month base- 
excess plan. As of 1971 this same choice had t)een made 
in three other Orders, 7 C.F.R. 1007, 7 C.F.R. 1124, and 
7 C.F.R. 1040. The distinctive feature of such a plan, and 
the feature which has led to this litigation, is the time gap 
iK'twecn an act which must be performed and the realiza- 
tion of the benefit granted for performance of the act. 

Milk consumption is more or less uniform throughout 
the year, the variations occurring within each week accord- 
ing to shopping patterns. Milk production is not uniform. 
Milk, however, is |)erishable and can only be kept in re- 
serve for short periods of time. Hence, to meet demands 
for fluid or Class I milk, H must be produced and mar- 
kete<l steadily throughout the year with special incentives 
for marketing in the fall when nature is at an ebb. and some 
discouragement of marketing in the spring, when natural 
production is high. Finally the facts of bovine life require 
that off season production be planned well in advance. 

Oversupply of milk results in waste or increased Class 
II, dairy product, usage; undersupply results in demand 
that cannot l)e met and higher prices. Thus the provi- 
sions of a milk Order must not only encourage milk supply 
in the fall and discourage it in the spring but encourage a 
steady, juedictable supply throughout all twelve months 
of the year. 

As stated in the Act: 

7 U.S.C. 1502. It is dei lared to Ik* the policy of Congress — 

• • • • • 

( 4 ) Through the exercise of the powers con- 
ferrtHl upon the Secretary of Agriculture under this 
chapter, to establish and maintain such orderly mar- 
keting conditions for any agricultural commodity 
enumeratwl in section 608(c) (2) of this title as 
will provide, in the interests of producers and con- 
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xtiiiicrK, <11, n,;hrhi flo,c of the supply thereof to 
iiKirkvt ihrouyhout it„ norniiil iiKirketiuff season to 
aroiil unreasonable fluctuations in supplies and prices. 
[Emphasis Supplied.] 

Eoth puriHises are aeeoiuplished li.v the Order 4 Imse- 
exeess plau. 

'I'hc Order ff Busc-Edcess Plan 

Hie first prulilem adiiressed by the Seeretary was to eii- 
eoiiruge milk proiluetion during the short supjily months, 
this was soIv’ihI by grunting the jirodueer a higher price in 
the following spring months for so much of his milk as 
equals the (piantity of milk that he marketed during the 
base-building months of Augu.st through December. The 
gi eater the jirodueer s base, comjxi.sed of the amount mar- 
keted in the fall, the greater the beuetit he will later receive. 

This benefit begins on the following March 1. From 
this point, the jirodueer will be jiaid a higher jirice, the base 
jirice, for all milk he markets under Order ^ uji to but not 
beyond the amount he was murkeriiig in the fall months. 
During the month of high iiaMiral prisluction there is no 
beuetit to lie gained by oversujijilying the market since all 
milk over the base amount gets a lower, or excess, price. 
The benefit continues for twelve full months including the 
following August through Dtcember when the producer is 
building a new base for the next year. 

Thus, the plan encourages increased production for the 
fall months while at the same time encouraging steady, 
jiredictable production for the rest of the year. 

Because of the necessity of a start-up period, i.e., the 
requirement of marketing in the fall before the better price 
is obtained, the new jirodueer entering the market will 
not have a base until he has participated during the base 
building months. To ease the new producer’s entry while 
at the same time maintaining the incentive both to market 
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in the fall and stay with the market, Order 4 grants the 
new producer an interim base as follows: 

January, February — 60% 

March • June — 50% 

July — 60% 

August-November — 70% 

December — 60% (7 C.F.R. 1004.92) 

As cac Im* seen, new producers, like continuing produ- 
cers, are encouraged I'nost ir. the fall and least in the spring. 
At the same time, the new producer provisions maintain 
the desirability of participating in the plan by building 
a high base in the fall and then continuing to supply the 
market throughout the year. 

This last consideration is very important. Milk markets 
in the populous northeast are small, and, depending on the 
location of the producer, there is little difficulty involved in 
shifting from one Order to another as it would benefit the 
producer. Such shifting back an«l forth both exacerbates 
th? seasonal tlifferentials and causes tinpreditable over- or 
under-supitlies during the other months. 

The point of a base-excess plan is to reward participa- 
tion in the fall with a benefit throughout the rest of the 
year. Were new priMhicers, at any time they chose to raar- 
ket in Order 4, to receive the full benefit, without the per- 
formance which earned the benefit, the plan, authoriMd as 
it is by the Act, would be meaningless. Yet that is just 
the relief sought by appellant. 

If new producers are granted the average historical base 
of approximately which reflects the sale of milk in an 
entirely different niarket, then here is no incentive either 
to build a base to help the inarket in the fall or to stay with 
the market at any time. The base-excess plan would be 
ineffective and the market supplies unpredictable. 
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If new pi-tKliu-eis had been {^runted an interim base eal- 
eulated from their marketinj^ history in another Order, 
they would haye liad the best of all possible worlds. Th<*y 
eould market in the fall under Order •», during the Louis- 
ville plan i)ay-oiil period. They eould then avoid the Louis- 
ville plan pay-in period by briiif'iii}' their Order 2 base down 
into Order 4 in time to reap the benefits of the base-excess 
plan. This propo.sal benefits the new producer at the ex- 
pense of both marketing areas. 

2ior is a four-month base-excess plan instead of a twelve- 
month plan the answer. As Dr. Hand ti^stifled, the actual 
experience with such a plan, which was previously in effect 
in Philadelphia, one of the markcds merged in the present 
Order 4, was to encourage disruptive shifting back and forth 
among markets i-IA I'ol-S, 270). In addition, it was neces- 
sary to coordinate this new order with Order 2’s Louisville 
plan (JA 280-1). This is l»est nccom|dished with a twelve- 
month plan, either the 12 months base-e.xcess or Louisville 
plan (JA 293-4). 

Finally, there is the alternative of a Louisville plan. 
The Secietary of Agriculture, in i)romulgating the Order, 
stated that such a plan “obviously can l>e etfective in produc- 
tion in any [(articular market.” J.") F.H. 7924 at 7937. No 
party contradicts that. However, the Act leaves the choice 
among ecjually authorized [dans to the Secretary and the 
prcxlucers in the geographic region covered by the order. 
7 L.S.C. OOSctl ) (4) (8) and (19). I)airyl(*a itself proposed 
such a plan for Order 4 (Joint Exhibit 1, p. 1212 and testi- 
mony of Chester Smith, Joint Exhibit 1, Vol. Ill), without 
success. 

It should be noted that actual experiences under the 
present Order 4 with a twelve month base-excess plan, and 
the present Order 2, with a Louisville plan, have shown the 
base-excess [dan to l(e more successful in imjn-oving the sea- 
sonal pattern of pimlucliou (JA 281). This accords with 
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the experience of one of the markets which w’as merged 
into Order 4. The inarkei had had a Louisville plan for a 
short time and found it disnpi>ointing (JA 281). 

A. The Trial Testimony Supported the Reasonable* 
ness of the New Producer Provisions of Order 4 

The necessity for some sort of plan to deal with the 
purely .st*usonal productioi. differentials is not at issue. In- 
deed, a choice of thi’ee sueli plans is authorised by the 
.\et. The ill effects of marketing without a seasonal plan 
were explained by Pennmarva’s witness, Dr. Paul Hand. 
(JA 261).* 

Dairylea’s witness, George O'Brien, testified as to the 
necessity of plans to control seasonal production (JA 118- 
9). It was his testimony, however, that the benefits inure 
primarily to the large cooperatives who realize savings on 
ecpiipment and facilities where supplies are steady (JA 
129-1). 

Dr. Hand testified as to the necessity of having steady 
supplies throughout the year. To the extent that produc- 
tion is steady the consumer demands are met (JA 245-246) 
and income to pro<lucers is improved (JA 248). This, of 
course, is the purpose of a twelve-mouth base-excess plan 
as uppose<l to a four mouth or six month plan (JA 252-3, 
293-4). 

Dr. Hand's testimony dealt also with the problem of 
pro<lucers sliiftiug in and out of the market in the absence 
of some performance re(piirement (JA 252-3). It was his 
ttwtimony that without such a production requirement, the 
producers would shift in and out (*f Order 2 and Order 4 to 
take u<lvantage of each of the seasonal plans (JA 253, 224). 

* The Government argued unsuccessfully below that a de novo 
trial was inappropriate in a proceeding for judicial review of an 
administrative action. Universal Camera Corporation v. Labor 
Board, 340 U.S. 474 (1961). 
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lie further testified that every milk marketing order in- 
cluded some perform !i!Ke re(iuirement (JA 251). 

Plaintiff actually presenied very little testimony at trial 
to support the |>ro])osition that the provisions for new 
producers are unreasonable. The bulk of Mr. O’Brien’s tes- 
timony was to demonstrate the financial difference between 
the price jiaid for the milk which was marketed under Order 
2 at a 70% base and the i)rice that would have been paid 
if the base wej-e calculated from the prwlucers’ production 
for the previous fall (<IA 70). What this extensive testi- 
mony understandably fails to emphasize is that these “his- 
torical Itases” represent milk marketed in Order 2, milk 
which is wh(»lly irrelevant to supply or market conditions 
in Order 4. As this is the crux of plaintiff’s damage cal- 
culations, it is the crux of his case, i.e., new producers 
should be given an interim base calculated from milk they 
market anywhere. As we have pointed out, supra, this 
would emasculate the entire base-excess plan. Any pro- 
ducer who is so located us to be able to ship into different 
markets can market milk anywhere the price is right, step 
back into Order 4, bringing an irrelevant base with him, and 
reap the rewai-ds. This, of coui-se. at the expense of pro- 
ducers not s(t fortuitously placed and the detriment of the 
market itself. 

Another weakness in Dairylea’s case on damage suffered 
emerged when Mr. O’Brien admitted on cross examination 
that the producers themselves were, in fact, paid the Order 
2 blend price for their milk, no matter where it was mar- 
keted (JA 185-7). 

Mr. O’Brien’s final point was that the twelve month as- 
pect of the base-excess plan was unneces.sary and resulted in 
what he culled supply management (JA 136-8). In his 
oi)iiiion, liecause only excess price is jmid for so much milk 
as excewls what the producer marketed in August through 
December, it W(»uld inhibit the purchjise and use of labor 
saving devices which increase production (JA 137). Of 
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course, this increased pnxluction would be reflected in a 
higher base for the period of August through December, 
which would he to the producer's advantage. And even Mr. 
O’Brien concedes that it is desireahle to discourage produc- 
tion in the flush season (JA 137). To argue that a pro- 
ducer would not purchase eijuipiuent for increased produc- 
tivity because his increased profit would he slightly less for 
a few months of only the first year of use is not very per- 
suasive 

Mr. O’Brien also testified that, in his opinion, a twelve 
month plan tends to limit entry (JA 137). Again it is 
desirable to Un it entry in the flush months. Under the 
Louisville |)lan in Order 2 a deduction is made from all 
proilucers, new and old, during those months. Similarly, 
under Order 4 new producers are encouraged to come in dur- 
ing August through December because this is when they 
build their base. So we are left with a possible discourage- 
ment during only three months of the year. When balanced 
against the advantages of maintaining steady supplies and 
encouraging year round participation in the market, this 
point is hardly persuasive either. It might also be noted 
that there was no jiroof that such limiting effect actually 
hapitens. Indeed, this very case rests on the fact that new 
producers did enter the market.* 

Api»ellant, which bore the Inirden, simply failed to pres- 
ent any evidence which demonstrated that the new producer 
j)rovisions are unreasonable. 

B. The Administrative Record Supports the Reason- 
ableness of the New Producer Provisions 

Dr. Hand’s trial testimony which lent support to a 
twelve month base-e.xcess plan accorded with the testimony 
he gave at the promulgation hearings (Joint Exhibit 1, 
Vol. V).* 

* See Point IV, infra. 

** The other steps in the promulgation process are noted at 
JA 309; the promulgation record is Joint Exhibit 1. 
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There, testiiiKiny was reeeivetl on three proposals to ef- 
feetuate seasonal adjustments in the production of milk. 
The propo.sal for a 12-month base-excess plan, the plan 
adopted, was supi.orled by testimony from Dr. Paul Hand 
(Joint Exhibit 1, pp. 711-783 and pp. 920-931); Mr. Lester 

Jones (Joint Exhibit 1, pp. 932-954) ; Mr. Willis Greaser 
(Joint Exhibit 1, pp. 954-900); Mr. Donald Dell (Joint 
Exhibit 1, pp. 900-907) ; .Mr. Earl 15. (’rove, Jr. (Joint Exhi- 
bit 1, pp. 968-974) ; Mr. Paul U. Kiup: (Joint Exhibit 1, pp. 
974-977). 

The proi)osal by Dairymen’s Lea^ijne (predecessor to 
Dairylea) for adoption of a Louisville Plan w'as supported 
by the testimony of Mr. Albert J. Kanya (Joint Exhibit 1, 
pp. 1209-1240) and Mr. Chester AV. Smith (Joint Exhibit 1, 
I)p. 1295-1370). 

The witnesises expressed near unanimous concern over 
the problems caused by |iroducers shifting from Order 2 to 
Order 4 on a temporary basis, to take advantage of the 
higher ba.se places of Order 4 in the spring then returning 
to New York in the fall to obtain higher prices under its 
Louisville Plan. The proposals for a 12-month base-excess 
plan, a Louisvillb Plan, and providing more restrictive de- 
finitions under the existing base-excess plan were each justi- 
fied in part as an approjaiate method of dealing with this 
problem. (Joint Exhibit 1, pp. 717, 1233, and 1388-9). 

The thrust then of all the proposals was to effectuate 
a pricing system that would encourage producers to coordin- 
ate their milk production with the seasonal needs of the 
Order 4 market, without attracting milk not regularly asso- 
ciated with the market to the Order 4 market during those 
seasons when production is flush and milk is in over-af^un- 
dance. The proi»osal adopted by the Secretary was the 12 
month Base-Exce.ss Plan which discourages the latter prac- 
tice by requiring a producer to have shipped milk to Order 4 
during the months of shortage in order to be paid full base 
prices. 


32 

The reason the Secretary chose the 12 month Base-Excess 
Plan over the other proposals was succinctly stated by him 
in his de<-ision: 

Both the base-excess plan and the Louisville sea- 
sonal incentive pricing plan obviously can be effec- 
tive In promoting a desirable seasonality of produc- 
tion in any particular market. Although both plans 
have wide acceptance, the plan provided in any parti- 
cular market should be one vrhich has the approval 
of a substantial majority of producers in such market. 
The cooperatives rei)resenting such a majority of the 
l)roducers in the markets here being merged support 
base-excess plan. 35 F.R. 7924, 7937. 

The Secretary followed the requirements of the Act for 
his issuance of a decision. It was based on ‘‘substantial 
evidence.’* ruirrrsal Camera Corporation v. Labor Board, 
340 U.S. 474 (U.8. 1931). It was a ‘reasoned deci- 
sion.” United titates v. Mills, 313 F.2d 828, 834. (4th Cir., 
19()3) eert. denied 375 U.S. 819. The Supreme Court in 
Universal Camera Corporation v. Labor Board, supra, at 
448 held that a reviewing court should view the agency 
decision in light of the entire record and may set it aside 
only “when it cannot conscientiously find that the evidence 
supp(»rting that detdsion is substantial.” 

If appellant believes there has been a significant change 
in circumstances oi- that the Order provisions have proven 
themselves t(> be ill-fashioned to meet the needs of t''e mar- 
ket, its recourse is to re(piest the Secretary to hold public 
hearings to amend the Order, ns the Act provides (7 U.8.C. 
§«08c(3) and (17)). 

As stated in (Ira if v. Mai n, -'^9 F. Supp. G3S, 060 (D.C. 
Or. 19051, reversed on other i/rounds, 358 F.2d 742 (9th 
Cir. 1906) : 

“Oenerally, the reviewing court’s duty is at an end 
when it becomes evident that agency action is based 
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on Kubstantial evidence and is consistent with statu- 
tory powers. The wisdom of decision is of no concern 
to the court.’’ 

„ li’c/doa Products, Inc. v. Commodity 

( redit ( ory.. 214 F. .Supp. (178 (D.C. Minn. 1963); Coulc 
innes, Inc. v. ('rocfccr-.i nylo Nut. Bank, 263 F. Supp. 125 

• n.F. t’al. 1966), and lAttcU v. Morton, 445 F.2d 1207 (4th 
<’ir. 1971). ^ 

POINT III 

The New Producer Provisions of Order A‘% Bose- 
Excess Plan do not violate the Act. 


A. The Uniform Pricing Requirement 

The Supreme Court stated in Zuher v. Allen, 396 U S 
168, 179 (1969) that 

The foundation of the statutory scheme is to provide 
uniform prices to all producers in the marketing 
area, subject only to specifically enumerated adjust- 
ments. [Emphasis supplied.] 

Ihe base-excess plan is such a specificallv enumerated 
adjustment. 7 U.S.C. 608c(5) (B) (d). The Louisville jdan 
18 Similarly authorized in subsection (e) and the seasonally 
controlletl Class I base system in subsection (f). Extensive 
provisions as to the treatment for new producers were speci- 
fied by Congress for the Class I system in subsection (f). 
Congress did not, however, place any such restrictions on 
the base-excess plan and Louisville plan in subsections (dl 
and (e). 


ApiKdlaiit now argues that the restrictions specified for 
subsection (f) are “implicif’ in subsection (d) ; that Order 
4*8 base-excesi provisions, subsection (d), have purposes 
similar to a Class I Base Plan, subsection (f), and should 
be subject to the same conditions Congress imposed on Class 
I base plans in subsection (f). This is not so. 
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Although marketwide {>ooliug contemplates the initial 
calculation of a uniform blend price payable to all producers 
servin'; the market regardless of the milk's actual utiliza- 
tion, the calculation of such a price does not mean each 
dairy farmer will in fact receive the same sum of money on 
e«iui\ lent volumes of milk. As recognized in Zuber v. 
AUcn, supra, the uniform price is not the actual price to the 
producer : 

The actual price to the |)roducer is . . . computed by 
adding and subtracting [to the uniform price] cer- 
tain specdal differentials provided for by statute and 
order. 396 U.S. 168, 178. 

Although a price differential was successfully challenged 
in Zuher v. Allen, supra, the base-excess plan at issue here — 
unlike the differential in Zuher — is specifically authorized 
by the .Act. 

In no sense is appellant challenging the payment of base 
excess prices in place of bleml prices unadjusted to meet 
seasonal factors. Its complaint is that it was not accorde<l 
the advantages which accrue to producers who marketed 
in Order 4 during the base jieriod precisely because it had 
not yet marketed during the base jieriod. 

Order 4's assignment of base is changed each year in ac- 
cordance with a producer’s meeting the market’s seasonal 
needs. If a producer reduces his marketings during the 
fall months his base in the forthcoming year will be like- 
wise reduced. Under the ('lass I Base Plan authorization 
of the Act: 

“. . . In the event a protlucer holding base allocated 
under this clause (f) shall reduce his marketings 
such reduction shall not adversely affect his history 
of production and marketing for the determination 
of future bases. ...” 7 U.8.C. § 698c 5(B) (f). 
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lliis (liffureiice in treatment of produeers higblight8 the di«- 
tiuction between the two types of plans; 

‘In eontrust (to base-exeess plans) Class I base 
plans involve market rights of producers for a longer 
period ol time. (.'«mcern centers on annual level of 
milk deliveries rather than on seascnality of produc- 
tion within the year.’’ lianc rians In U.H. Milk 
Markets-. Dcceloinncnt, iitati's and Potential, June 
Marketing Hcseurch Keport No. J)57, U.S. De- 
partment of Agriculture’s Kconomic Kesearch Service, 
•it page 5. 


Order 4’s Huse-Excess provisions uiiply for one year, as 
has been previously demonstrateil, to meet the seasonal 
needs of the market. This does not create personal “market 
rights ’ in farmers which carry over from year to year so as 
to adjust overall volumes of milk being marketed on an an- 
nual basis. Thus, the Order 4 provisions are completely 
distinguishable from the tyi>e of production controls au- 
thorized by clause (f). Accordingly, to attempt to take any 
of the conditions Congress imposed upon the use of Class I 
Hase Plans under clause (f) and graft them gratuitously 
onto clauses (d) or (e) is absurd. If anything, the pres- 
ence of these limitations in clause (f) and their absence in 
clause (d), which Congress hud before it and reenacted at 
the very same time, indicates most strongly that Congress 
siiecitically intended that the limitations should not attach to 
clause (d). 

B. New Producer Provisions 

Appellant would also use the tloor debates (tn these limi- 
tations upon Class I base plans as authority for its inter- 
pretation of section (}08c(5) (D) of the Act, a section which 
pertains to pricing reductions that may apply to new pro- 
ducers for 90 days, but which was not used in the Order 4 
provisions. The short answer is that Congressman Zwach 
was pressing the Committee to accept his own amendment. 
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As to its value as legislative history ou a section of the 
Act passHi by Congress 35 years before, case law appears 
uniform on this subject: 

“Uow members of the 1914 Congress may have inter- 
preted the 1S90 Act is not of weight for the purpose 
of construing the Sherman Act” of 1890. United 
States V. Wise, 370 L'.S. 405, 414 (1962). 

“The views of a subse«iuent Congress form a hazard- 
ous Imsis for infering the intent of an earlier one.” 

L nited States v. Prwe, 361 U.S. 304, 313 (1960). 

C. Trade Barrier 

Section 608c(5)((¥) of the Act states: 

No marketing agreement or order applicable to milk 
and its products in any marketing area shall prohibit 
or in any manner limit, in the case of the products 
of milk, the marketing in that area of any milk or 
product thereof produced in any production area in 
the United States. 

Since the Supreme ('ourt <lecidetl Lebiqb Valley Coopera- 
tive Farmers, Inc. v. United States, 370 U.S. 76 (1964), 
nearly every challenge to a federal milk order has asserted 
that in some sense the erection of a “trade barrier” was in- 
volv<*d. H(»wever, trade barrier cases concern provisions 
which are not explicitly authorized by statute. The base- 
excess provisions of Order 2 are authorized by statute. 

The fjehii/li case involved a lu-ovision in Order 2 under 
which all who bought milk elsewhere and brought it into 
the New York-New Jersey area were required to make a 
comj)ensatory payment. The purpose of this payment was 
( 1 ) to prevent p»M)l handlers in the marketing area w'ho 
were refjuired to pay minimum class prices for their milk 
from having their selling prices undercut by those of non- 
pool handlers dialling in outside milk purchased at an un- 
regulated price; and (2) to prevent producers in the market- 
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ing area whose “blend price’’ depended on how much of the 
relativel}’ constant fluid milk demand they supplied in a 
given monlh from having their milk which was going to 
premium uses displaced by outside milk with a resulting 
diminishment of the Idend price payable to producers. 

Courts which have reviewed the Lehigh case generally 
agree that its holding was limited to flnding that the rate 
charged was excessive in amount since it did more than 
equalize the ..ost of “pool milk’’ and “outside milk.” See 
Lewea Dairy Die. v. Freeman, 401 F.2d 308, 314 (3rd Cir. 
1008), cert, denied, 304 U.S. 020 (1008); Fairmont Foodn 
Company v. Hardin, 442 F.2d 702, 771-2 (D.C. Cir. 1071). 
In the latter case, the Court stated: 

“We conclude that the Third Circuit was sound in 
concluding that Lehigh Valley did not strike down 
ail compensatory payments, rather it found that the 
particular rate of payment was invalid.” 

As was recently stated by the Eighth Circuit in Sunny 
Hill Farms Dairy Co., Die. V. Hardin, 440 F.2d 1124, 1131 
cert, denied, 405 U.S. 1023 (1072), in a case involving a 
challenge to a location differential on the grounds that it 
constituted an illegal trade barrier under the Act: 

“But the differential is si)€cifically authorized by the 
Act and reasonable under the circumstances of the 
case. It thus cannot be construed as establishing an 
illegal trade barrier. . . .” 

Appellant, one of the largest milk handlers in the East, 
has encountereil no trade barrier. What appellant has en’ 
countered is a minor and temporary obstacle to receiving the 
most favorable possible treatment at any given time regard- 
less of the conseipiences to other producens in the area. This 
argument should be flatly rejected. 
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D. The ''Requirement of Uniformity" 

Appellant complains that the Order requires the newly 
^ entering prwiucers to subsidisse pro tanto the inside prj- 

ducers; that authorizing producers who served the market 
during the base forming perio<l to request that base be allo- 
cated them on the same basis as newly entering producers 
violates the “requirement of uniformity.” VaughntJriffin 
Packing Co. v. Freeman, 296 F. Supp. 468 (M.D Fla. 
1968), 423 F.2d 1094 (5th Cir. 1970), is cited as au- 

thority. 

In the VifughnOriffin case, the principal concern of the 
Florida District ('ourt was with an established handler who 
had been serving the market and received lees than a new- 
comer — the very opjmsite of appellant’s complaint. More 
important, the Florida case pertained to a different section 
of the Act, section 608c (6) (C), which used the term uni- 
form rule as the criterion to govern the Secretary in select- 
ing a method of allocation for products “other than milk 
and its products. . . The section with which we are con- 
cerned, and which does apply to milk, uses instead the term 
eguitable apportionment. 7 U.B.C. 608cS(B)(d). Where 
is the equity in affording producers who did not serve the 
market at the time of its greatest neetl benefits identical to 
those available to those producers whose milk was there 
when nee<le<l? Appellant complains of pro tanto subsidiza- 
• tion; in truth, if its demands were met, establishetl pro- 
ducers wh«» faithfully served the market during its season 
of greatest nee«l would be force<l to subsidize Dairylea. For 
e.\ample, appellant claims approximately |o0,000.00 a month 
on milk it shippwl during the period October 1, 1972 
through February, 1973 (JA 312). The following computa- 
tion demonstrates how during a given month the base prices 
payable to all producers would have been reduced hud ap- 
pellant receivetl what it calls its “historical” base: 





39 


Itam: atu! Excess Price Cuinputution as Calculated by the 

Market Administrator 


N'ului* of milk at (’lass prices 

$26,523,208.22 

Less adjust men t O.S. Receipts 

21,738.07 

Less 364,801' lbs. Excess at llo.l'l 

1,529,000.31 

Base milk value 

124,971,019.04 

348, 311', 403 pounds Base milk into 24,07 

l,<il0.94 equals 

Itase price of 

$7.17137 

Less reserve 

.04137 

Announced base price 

7.13 

.!« ('al ‘ilatnl I’siny iJiil.KiKiO* . Pnitiids More Base Milk 

Value of milk at class prices 

$20,523,268.22 

Less adjustment O.S. Receipts 

21,738.97 

Less 20,007,701' pounds Excess at 15.21 

1,380,261.27 

Ruse milk value 

$25,115,207.98 

350,000,023 i»onnds Ba-se milk into 25,115,207.08 equals 

base price of 

$7.15597 

Less reserve 

.04597 

Ailjustcil base price 

7.11 

* For an average producer delivering 1000 

Iba. of milk a 

day, this would amount to $6.00 per month. 

\ 
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POINT IV 

A 12*month Base-Excess Plan Does Not Limit the 
Supply of Milk. 

Appellant'n postulate that a 11' month baae-exceaa plan 
discourages ne^' producers from entering the market and 
is intendeil to reduce the amount of milk that will be de- 
livered to the market on an annual basis with the reduction 
in annual volume increasing each year, can best l)e answered 
by established facts. The Puget Bound base-excess provi- 
sions (7 C.F.R, 1125, et seq.) had been in effect since 1956, 
when, in 1967, the Secretary of Agi-iculture was requested 
to consider the Order’s amendment to replace them with a 
Class 1 base plan. In his decision, published on July 21, 
1967 (32 F.R. 10742 and 10743), the Secretary reviewed 
the operation of the then existing 12 month base-excess plan : 

The proportion of base milk used in Class I has 
steadily de<line<l from a high of 86.6 percent in 
19.52 to 49.1 percent in 1965. While the total volume 
of Class I use increased 25.7 percent from 1952 to 
1965, deliveries of base milk increased 121.4 percent 
almost five times as rapidly. 

It is obvious that this type of bai:e-exce8s plan is not 
included in a milk order such as Order 4 so as to reduce 
the annual volumes of milk that will be marketed. 

8pe<-ifically, it has not had such an effect on the Order 
4 market. During the period March to September, 1972, 
for example, the following numl)er of producers, as shown 
by the records of the Order's Market Administrator, entered 
into the Order 4 market (Defendant’s Exh. A): 

March, 72 — 169 
April, 72 — 157 
May, 72 — 304 
June, 72 — 326 
July, 72 — 346 
Aug., 72 — 466 
Sept., 72 — 498 
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CONCLUSION 

r«>K>n», the judgment of the 
‘*'""'•*'"9 •he complaint should be 

atttrmed. 

-Ma.v 28, 1974 
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